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Plaintiff All Saints' Episcopal Church (Fort Worth) (“All Saints’), together with all
Plaintiffs, file this supplemental motion and would respectfully show:

. INTRODUCTION

All Saints' Episcopa Church is an Episcopal Parish of The Protestant Episcopa Church.
Its founding charters require it always to be in accordance with The Episcopal Church. The
recorded deed for its historic sanctuary, on file in Tarrant County, recites an express trust for the
Protestant Episcopal Church. Plaintiff All Saints did not join Defendants in their aleged
defection from The Episcopal Church. And Defendants have repeatedly testified under oath in
this case that All Saints, acting appropriately through its authorized vestry—the duly-elected
leadership of the Parish under the governing rules—remained with The Episcopal Church.

Before this brief sets out the deed-by-deed analysis under neutral principles showing
Defendants have no claim to any of All Saints' property, the following section sets forth
Defendants' repeated admissions in this case. Going no further than that, the Court can see that
Defendants have no claim to All Saints property, where around 1,700 loyal Episcopalians
worship to thisday, just asthey have for the last sixty years.

1. OVERVIEW

The Court is well familiar with the history in this case to date; accordingly, this section

will highlight for the Court the following pertinent facts and testimony:
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A. Plaintiff All Saints, acting through its vestry and following the canons and rules of
The Episcopal Church, decided to remain loyal to The Episcopal Church prior to and at the time
of Defendants departure from The Episcopal Church. Defendant Iker has acknowledged this
fact in his deposition testimony:

Q. So as for purposes of this lawsuit, you’'ve always
conceded that All Saints' Episcopal Church stayed with
the national church and opted not to go with your
diocese, true?

A.  Yes!
B. Defendants have admitted that the duly-elected vestry of Plaintiff All Saints acted
legitimately in determining that Plaintiff All Saints would remain a part of The Episcopal

Church. Indeed, Defendant Iker testified on deposition as follows:

Q. And — accordingly, you have no — no challenge to the
legality of the action of the vestry of All Saints', do you?

On what?
On any of the property issueswe're here about.

A. Waell, | have no objection to their vote to remain in The
Episcopal Church.

Q. Okay. Let’stake it one bite at a time, then. So as for
purposes of this lawsuit, you’ve always conceded that
All Saints' Episcopal Church stayed with the national
church and opted not to go with your diocese, true?

A. Yes.
Q. Okay. And that’sstill your position today?
A.  Yes?

Again, later in this deposition, Defendant Iker testified as follows:

Q. Waell, I'm not talking about that letter. I'm just asking

! A4320, Dep. of Def. Diocese at 233:3-233:9.
2 A4320, Dep. of Def. Diocese at 232:18-233:9.
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you. | understood you to say twice earlier today that —
you might not likeit, but that you respected and —and —
and didn’t challenge the decision of the vestry of All
Saintsto stay with the national church. Isthat true?

A. | mean, | —1I respect theright of the vestry to maketheir
own decisions, yes. . . .2

The Texas Supreme Court in the Masterson decison made clear that, in applying a
neutral principles approach, this Court should consider the Church’'s canons, rules and
regulations. In doing so, the above-quoted testimony establishes beyond dispute that Defendant
Iker has acknowledged the legitimacy and propriety of the decision of All Saints Episcopal
Church to remain a part of The Episcopal Church.

Under the Church law that Defendants concede applied at the time, “The Vestry shall be
the legal representatives of the Parish in al matters concerning its corporate property and al

relations of the Parish to its clergy.”*

And as Defendant lker himself explained, “vestry
members act on behalf of the congregation,” and “[t]here’s nothing in our Constitution or
Canons that would require a parish-wide vote on anything except the election of vestry

members.”®

Defendant Iker knew of the vestry’s decision prior to or during his departure from The
Episcopa Church. On deposition, he said the following:
Q. Did you learn sometime just prior to or during the split

that the vestry at All Saints' had decided not to go with
your departureor your diocese' s departure?

A.  Yessir, they wrotemealetter.®

3 A4337, Dep. of Def. Diocese at 300:7-14.

4 JA00221, The Constitution and Canons of the Episcopal Diocese of Fort Worth, canon 25.9 (2006); see also
JA00495, The Constitution and Canons for the Government of the Protestant Episcopal Church in the United States
of America (2006), tit. I, canon 14, § 2.

® A4542, Jambor Aff. 16.

® A4320, Dep. of Def. Diocese at 231:13-17.
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Defendant Iker testified that he had “no objection to their vote to remain in The Episcopal
Church.”” Though not required, the Vestry’s position was supported by 82% of respondents to a
congregation-wide survey just before the Vestry’s action.’

C. It is now undisputed that, whoever controls the Corporation of the Episcopal
Diocese of Fort Worth, that entity claims to own only the legadl title for the real property here
involved. Defendant Iker admitted that the Diocesan Corporation would hold the title in trust for
All Saints' Episcopal Church. Hetestified as follows:

Q. Well, you're telling me, | take it, that you're — the

[Diocesan] Corporation is holding in trust for All
Saints the All Saints real estate, aren’t you?

Yes.
Q. Now, you understand All Saints, and you don’t
challenge it, stayed with The Episcopal Church; you
remember that?
A.  Yes thevestry did.’
Nor can it now be argued that the Diocesan Corporation is holding the property in trust
for some entity other than Plaintiff All Saints, such as the former All Saints parishioners who left

The Episcopal Church well after the split. That Defendant Iker was admitting that the diocese

would be holding the real estate in trust for Plaintiff All Saints was made clear in the following

deposition testimony:

Q. Okay. And again, you —you contend in this lawsuit that
the Corporation really owns the legal title to it and is
holding it for the benefit and use of All Saints Church
that en —that entity that we —whose vestry we discussed
earlier?

A. Yes. 0

" A4320, Dep. of Def. Diocese at 232:24-25.
8 A4541, Jambor Aff. 4.
° A4321, Dep. of Def. Diocese at 236:25-237:7.
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Thus, Defendant Iker cannot now contend that he really meant that the Diocesan
Corporation was holding the real estate in trust for some other “congregation.”
To be absolutely certain that Defendant Iker was admitting that the Diocesan Corporation

would be holding title for the benefit of Plaintiff All Saints, he testified again as follows:

Q. 18 (reference to an exhibit), that it would — legal title
would be in the name of the [Diocesan] Corporation,
but it’s holding it for the use and benefit of the All
Saints' Church entity that was controlled by the vestry
wetalked about earlier.

A Yes™

Given this testimony, it is far too late for Defendants now to claim that the Diocesan
Corporation is really holding the property in trust for the small “congregation” formed by those
who left Plaintiff All Saints well after the split. And even Defendant All Saints admitted that
when it comes to its new trust theory, “Those words are -- are not there.” *?

D. In the present posture of this case, this Court has ruled that The Episcopa Diocese
of Fort Worth is controlled by Defendant Iker (and the other Defendants). Plaintiffs will
continue to challenge that ruling; however, for the purposes of this Motion, we will assume those
conclusions arguendo and show:

First, Defendant Iker has admitted that he and his interests are antithetical to those of The

Episcopa Church. On deposition he said the following:

Q. All right. I'll ask it thisway: Do you perceive that your
dutiesareto The Episcopal Church?

I’m not related to The Episcopal Church.

Q. I's the answer no, you don’t perceive you have duties to
The Episcopal Church?

10 04326, Dep. of Def. Diocese at 254:13-18 (emphasis added).
1 A4325, Dep. of Def. Diocese at 253:10-15 (emphasis added).
12 3002720, Dep. of Def. All Saints at 118:4-7.
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| have no dutiesto The Episcopal Church.

Do you have duties to All Saints Episcopal Church
Corporation, asyou seeit?

Not that | seeit, no.*®

Indeed, Defendant Iker’'s own testimony establishes the conflict of interest which would

result from Defendants’ holding title in trust for The Episcopal Church or All Saints' Episcopal

Church. Hetestified:

Q.

A.

Because you're purporting — your [Diocesan]
Corporation is purporting to be trustee for a church
[All Saints] that not — is not even a member of your
organization, right?

That iscorrect.'*

Perhaps even more tellingly, the deposition testimony of Walter Virden establishes the

impermissible conflict of interest which would result. Mr. Virden was the chairman of the board

of trustees of the Corporation of the Episcopa Diocese of Fort Worth, at least until the split

occurred. Indeed, he began in that officein 1983.

He candidly admitted the impermissible conflict of interest as follows:

Q.

> 0 » o »

So you think this corporate board could hold legal title
to and administer real estate for the benefit of The
Episcopal Church?

| didn’t say that.

Do you think it?

No.

Okay. Becausetherewould bea conflict of interest?

Yes

3 A4323, Dep. of Def. Diocese at 242:4-10.
1% A4324, Dep. of Def. Diocese at 248:4-8.
1> A4395, Dep. of Def. Corp. at 202:15-23.
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It is undisputed that the very deed to the church building of All Saints' Episcopa Church

located at 5001 Crestline Road, Fort Worth, Texas expressly states that it is held in trust for The

Episcopa Church and, remembering that Defendant Iker has admitted that he has no dispute with

the legitimacy of Plaintiff All Saints and its vestry’s decision to remain a part of The Episcopal

Church, it inevitably follows that a diocesan corporate board controlled by Defendant Iker would

have to be removed as trustee because of the obvious conflict of interest.

E. The Defendants have now conceded that they have no claim to four of the six

pieces of rea estate which, at one time, were in question. The designated representative of the

Defendant All Saints congregation, Will Brackett, testified as follows:

Q.

***

A.

Is it defendant All Saints' Episcopal Church’s sworn
position in this case that it is disclaiming an interest in
all properties at suit other than the ones held by the
Diocesan Corporation in trust for All Saints Episcopal
Church?

As| stated, all our claims are based on our relationship
with the diocese.

Okay. So any propertiesthat are not held legally by the
Diocesan Corporation are not disputed in this lawsuit,
those go with plaintiff All Saints' Episcopal Church?

| would say that’s correct, yes.'®

Defendant All Saints' Episcopal Church disclaims any
interest for the purposes of this litigation in the
property reflected in the deeds in Exhibits 2, 4, 5, and 6
of thisdeposition, correct?

Yest

The Defendants had previously admitted that they have no claim to the All Saints

Episcopal School or to the All Saints corporate entities. Thus, only two pieces of property

16 3002710, Dep. of Def. All Saints at 81:9-20.
17 IJA02717, Dep. of Def. All Saints at 107:24-108:3.
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remain in dispute: the All Saints' Episcopal Church building itself and the old rectory located at
5003 Dexter, Fort Worth, Texas. The very deed to the church building located at 5001 Crestline
Road reflects that it must be held in trust for The Episcopa Church, something that Defendants
cannot permissibly do. And even Defendants concede that the Diocesan Corporation at most
holds legal title to the sanctuary and rectory in trust for All Saints.’®

F. Mr. Brackett's deposition testimony for Defendant All Saints also established
further the legitimacy of the vestry’s action in deciding to remain with The Episcopal Church.
Mr. Brackett had been a member of Plaintiff All Saints for a very long time, and he was serving
on its vestry at the time of the split in November 2008. In December 2008 and January 2009,
Mr. Brackett and four other members of the vestry voluntarily resigned from the vestry and left
membership in Plaintiff All Saints' Episcopal Church.™

As Will Brackett testified, he resigned because “the magjority of the vestry wanted to
remain loyal to The Episcopal Church,” further stating:

Q. Okay. Did someone demand that you resign?

A. No, sir, they did not.

Q. Did someone request that you resign?

A. No, sir, they did not.

Q. That was purely your voluntary decision?
A.  Yes sr, | would agreewith that statement.®

The number of parishioners who remained loyal to The Episcopal Church and have

remained at Plaintiff All Saints is approximately 1,700.2* According to Mr. Brackett's

18 A4316, 319, Dep. of Def. Diocese at 217:6-8, 229:1-12; A4321, Dep. of Def. Diocese at 236:2-5; JA02714-15,
Dep. of Def. All Saints at 95:22-99:12.

19 A4541, Jambor Aff. §5.

2 JA02694, Dep. of Def. All Saints at 16:1-23.

2L A4541, Jambor Aff. 1 3.
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deposition testimony, approximately 100 persons who left Plaintiff All Saints currently are
members of Defendant Iker’s new church.?? As Mr. Brackett testified, Defendant “All Saints” is
anew entity:

Q. Okay. Have you been with Defendant All Saints
Episcopal Church sinceitsformation?

A.  1n 2009, yes?
That new entity has never claimed to replace or supersede the authorized leadership or governing
documents of Plaintiff All Saints Episcopal Church in any way.?* It has “full use of [another
church’s] property.”®® As recently as this Court’s summary judgment hearing of February 20,
2015, no Defendants even claimed to represent any entity called “All Saints’:

DEFENDANTS: May |, Your Honor? | represent the 47
intervening parishes and missions. | never
have appeared on behalf of All Saints, either
side of All Saints

Your Honor, | never did claim to represent
All Saints. | did not appear on behalf of All
Saints.
THE COURT: Does anybody -- is anybody appearing on
behalf of All Saints over there?  Okay.
None of them represent All Saints.®®
Even Mr. Brackett, the designated representative of the congregation wanting to call itself
All Saints' Episcopal Church, acknowledges that Plaintiff All Saints’ vestry acts as the agent for
its congregation in making decisions.?” He acknowledged that was and is the appropriate method

for such decision making in All Saints Episcopa Church, just as Defendant lker did in his

2 JA02707, Dep. of Def. All Saints at 69:15-19.

% JA02707, Dep. of Def. All Saints at 68:7-9; see also JA02711-12, Dep. of Def. All Saints at 84:15-86:9.
2 JA02711-12, Dep. of Def. All Saints at 84:15-86:14.

% JA02699, Dep. of Def. All Saints at 36:16-18.

% Hr' g Tr. at 50:24-51:19 (Feb. 20, 2015).

" JA02698, JA02702 Dep. of Def. All Saints at 32:13-17, 47:5-9.
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deposition testimony quoted above.

Accordingly, it is clear that the Defendant “All Saints,” i.e., that group of approximately
100 persons who want to be denominated as such, left All Saints only after the split and after
Plaintiff All Saints' Episcopal Church had quite properly followed all of its rules, regulations,
canons and procedures in determining to remain loyal to The Episcopa Church.

G. We respectfully submit this introduction as something more than the usual
summary of a case's procedura history inasmuch as we believe the dispute has been greatly
narrowed by the Defendants admissions and the determinative testimony, much of which is
guoted above. That testimony clearly establishes the right of Plaintiff All Saints to be declared
the owner of at least the equitable title of al of the real estate in question and the necessity of the
removal of Defendant Iker and Defendants as legal owners/trustees (regardless of the disposition
of the other issuesin the case).

The following discussion addresses all of these matters and the other grounds in detail.
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V. PROCEDURAL BACKGROUND

On March 2, 2015, this Court granted Defendants second motion for partial summary
judgment, and denied Plaintiffs motion for partial summary judgment, “except with respect to
claimsrelating to All Saints' Episcopal Church (Fort Worth).”#®

On March 20, 2015, the Court instructed the parties to file supplemental summary
judgment briefs on claims relating to All Saints.?

On April 16, 2015, the parties filed a Rule 11 Agreement agreeing that all other clamsin
this cause number (i.e., those not relating to the initial or supplemental partial summary
judgment motions) should be severed and stayed, so that the Court’s March 2, 2015 order and
forthcoming supplemental order will resolve this case for final judgment and appeal .*°

VI. EACTSRELATING TO ALL SAINTS

All Saints is an Episcopa Parish. Defendants admit that All Saints stayed with The
Episcopa Church. Defendants admit that their so-called “All Saints’ is a newly-formed 2009
entity with no relation to the All Saints' Episcopa Church that has worshipped continuously as
an Episcopal congregation at 5001 Crestline from 1947 to today or to the Episcopa Church.

A. All Saintsisan Episcopal Parish

Plaintiff All Saints' Episcopal Church was founded in 1947 as amission, and later parish,
of the Protestant Episcopal Church in the United States (“The Episcopal Church” or “the
Church™). All Saints' loyal Episcopalians have worshipped continuously from 1947 to present in
asanctuary at 5001 Crestline, whose recorded warranty deed conveyed that property “in trust for

the use and benefit of the Protestant Episcopal Church” in this region.®

% Order on Mots. for Partial Summ. J. (Mar. 2, 2015).

P Hrg Tr. at 19:9-23, 33:2-25 (Mar. 20, 2015).

% The remaining claims to be severed and stayed are for attorneys’ fees, Conversion, Texas Business & Commerce
Code § 16.29, damages for Breach of Fiduciary Duty (as opposed to as a predicate of constructive trust), Action to
Quiet Title, and an Accounting. Am. Rule 11 Agreement on Supp. Summ. J. Mots. T 4.

3 JA02524, Warranty Deed (May 8, 1947).
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All Saints' request for organization reads, “being desirous of obtaining the services of the
Protestant Episcopal Church, and being ready, according to our ability, to sustain the same, . . .
we do promise conformity to its doctrine, discipline, liturgy, rites, and usages.”** The document
concludes: “In accordance with these obligations and rules, we now ask the privilege of being
organized as a mission under the name of ALL SAINTS."*® Defendants agreed that these
commitments were exchanged for permission to form and “give rise to the obligations and duties
... of the officers of that religious body going forward.”*

In 1953, All Saints formed a corporation. All Saints vestry passed a resolution
authorizing the incorporation on the condition that the “religious corporation shall always be
subject to the Constitution and Canons of the Protestant Episcopal Church in the United States of
America as promulgated by its General Convention . . . .”* The corporation’s founding bylaws
required: “The affairs of this corporation shall be conducted in conformity to the Constitution
and Canons of the General Convention and of the Diocese of Dallas of the Protestant Episcopal
Church in the United States of America.”*

The 2001 bylaws, in effect when this suit was filed, state:

The affairs of the Corporation shall be conducted in conformity to
the Constitution and Canons of the General Convention of the
Episcopa Church in the United States of America (hereinafter
referred to as “General Convention Canons’ and “The Episcopal
Church”, respectively). The affairs of the Corporation shal
likewise be conducted in conformity with the Constitution and
Canons of the Diocese of Fort Worth (hereinafter referred to as the
“Diocesan Canons’); provided in the event of any conflict

between the General Convention Canons and either the
Diocesan Canons or these Bylaws, as they relate to the affairs

2 JA02545 Request for Organization, All Saints' Episcopal Church (Jan. 10, 1947).

¥ JA02545, id.

3 JA02718, Dep. Def. All Saintsat 111:4-14.

% JA02553, Minutes of First Meeting of Incorporators (Jan. 6, 1953) (emphasis added).
% JA02550, Bylaws of All Saints' Episcopal Church art. | (Mar. 30, 1953).
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of the Corporation, the General Convention Canons shall
prevail, to the extent of such conflict.*

B. Defendants admit All Saints stayed with The Episcopal Church

In 2008, when Defendant Iker left The Episcopal Church, All Saints remained with The
Episcopal Church. As Defendant Iker testified, on behalf of his Defendant Diocese:
Q. Soasfor purposes of thislawsuit, you've always conceded

that All Saints' Episcopal Church stayed with the national
church and opted not to go with your diocese, true?

A Yes®

In 2008, the rules of both The Episcopal Church and the Episcopa Diocese of Fort Worth
provided that “[tlhe Vestry shall be the legal representatives of the Parish in al matters
concerning its corporate property and all relations of the Parish to its clergy.”®® As Iker
conceded, “we do not decide things by congregational wide votes,” but rather “vestry members
act on behalf of the congregation.”*°

All Saints' vestry informed Defendant Iker in October 2008 that the parish “had decided
not to go with [his] departure . . . .”* Defendant Iker testified that he had “no objection to their
vote to remain in The Episcopal Church.”** The vestry’'s action was supported by 82% of
respondents to a congregation-wide survey.*

As Defendant “All Saints’ testified, because “the majority of the vestry wanted to remain

loyal to The Episcopa Church,” the dissenting vestry members who wished to follow Defendant

Iker resigned in December 2008.** Defendant testified that this resignation was a “voluntary”

37 JA02608, Bylaws of All Saints' Episcopal Church art. I1 (Jan. 21, 2001) (emphasis added).

% A4320, Dep. of Def. Diocese at 232:24-233:9.

¥ JA00221, The Constitution and Canons of the Episcopal Diocese of Fort Worth, canon 25.9 (2006); see also
JA00495, The Constitution and Canons for the Government of the Protestant Episcopal Church in the United States
of America (2006), tit. I, canon 14, § 2.

0 A4542, Jambor Aff. 1 6.

! A4320, Dep. of Def. Diocese at 231:13-17.

“2 A3945, Dep. of Def. Diocese at 232:24-25.

* A4541, Jambor Aff. 4.

“ JA02694, Dep. of Def. All Saints at 16:1-18.
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decision®™ and that no one “forced them to resign,” but rather the dissenters |eft because they did
not support “the direction that the rector and the majority of the vestry were going.” *°

To this day, All Saints' corporate charter, on file with the Texas Secretary State, recites
its continued “purpose’” to act “according to the doctrine, discipline, and worship of the
Protestant Episcopal Church . ..."*" All Saints 2012 bylaws affirm, asin 2008 and before, that
“The affairs of the Corporation shall be conducted in conformity to the Constitution and Canons
of the Episcopal Church in the United States of America. .. ."*

The congregation a 5001 Crestline Avenue, composed of around 1,700 loyal
Episcopalians, continues to worship as an Episcopal Parish and participate in the life of the

Protestant Episcopal Church asit has for the past six decades.*

C. Defendant “ All Saints’ isa new entity

Defendant “All Saints” testified that it is a newly-formed entity:

Q. Okay. Have you been with defendant All Saints' Episcopal
Church since its formation?

A.  In2009, yes.®

lts members identify themselves as “Anglicans’ and not Episcopalians.> They number “around
100 or s0.”>? They had “an organizational meeting in 2009 after [they] left,”>® and they have no

governing documents, bylaws, constitution, or canons at the parish level.®* Their purported

> JA02694, Dep. of Def. All Saints at 16:13-18; see also JA02695, Dep. of Def. All Saints at 19:5-20:1.
“6 JA02695, Dep. of Def. All Saints at 20:15-21:20.

T JA02457, Charter of All Saints Episcopal Church art. I (Mar. 30, 1953).

“8 JA02632, Bylaws of All Saints Episcopal Church art. |1 (Jan. 29, 2012).

9 A4541, Jambor Aff. ] 4.

% JA02707, Dep. of Def. All Saints at 68:7-9.

> JA02704, Dep. of Def. All Saints at 54:19-55:3.

2 JA02699, Dep. of Def. All Saints at 36:4-8.

%3 JA02708, Dep. of Def. All Saints at 70:13-14.

> JA02711-12, Dep. of Def. All Saints at 84:15-86:6.
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entity merged with another congregation, creating “a new entity called the Church of Christ the
King and All Saints’,” with “full use of their property.”>®

Defendant “All Saints’ testified that it and Plaintiff All Saints (the one at 5001 Crestline)
are “two separate entities” and that Defendant never took “any actions purporting to change or
replace the governing documents of plaintiff All Saints Episcopal Church” or to “remove,”
“override,” or “supersede’ the continuing Episcopa vestry of Plaintiff All Saints Episcopal
Church.>® Rather, Defendant testified “we had resigned from the vestry of All Saints' Episcopal
Church on Crestline Road and it's my knowledge that everyone who -- who did leave the vestry
did go with the Episcopal Diocese of Fort Worth headed by Bishop Jack Iker.”>’

In short, from 1947 to today, loyal Episcopalians have maintained a continuing Episcopal
congregation of the Protestant Episcopal Church at 5001 Crestline, on land whose recorded deed
recites an express trust for the Protestant Episcopal Church, consistent with its enabling
resolution—which predates the formation of the Episcopa Diocese of Fort Worth by decades—
to “aways be subject to the Constitution and Canons of the Protestant Episcopal Church in the
United States of America. ...”*

By contrast, Defendants are a group of ex-Episcopalians who admit they resigned from
their posts and left All Saints to set up a new, distinct non-Episcopal entity at another location in
2009, with no claim to supersede or replace the continuing historic All Saints Episcopal

Church.>®

% JA02699, Dep. of Def. All Saints at 36:15-23.

* JA02712, Dep. of Def. All Saints at 85:3-86:14.

" JA02703, Dep. of Def. All Saints at 52:12-19.

8 JA02553, Minutes of First Meeting of Incorporators (Jan. 6, 1953) (emphasis added).

* Plaintiffs incorporate by reference the complete statement of facts set forth in their December 1, 2015 Motion for
Partial Summary Judgment at 4-13. For the convenience of the Court, Plaintiffs do not restate those factsin their
entirety here but instead tailor the statement of facts for this supplemental motion.
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Vil. SUMMARY JUDGMENT STANDARD

Movants must show “that no genuine issue of material fact exists and that the movant is
entitled to judgment as a matter of law.” Lindley v. McKnight, 349 SW.3d 113, 123 (Tex.
App.—Fort Worth 2011, no pet.).

VIII. ARGUMENT AND AUTHORITIES

Section A analyzes All Saints' deeds. Defendants have no right to take any of All Saints
property on the face of those deeds. Section B reasserts the global arguments from Plaintiffs
prior briefing as they relate to All Saints.

A. The Six Deeds

Plaintiff All Saints Episcopal Church, the historic congregation that has worshipped
continuously as an Episcopa congregation at 5001 Crestline for over sixty years, is the legal
owner of its six properties on the face of those deeds. Defendants claims fail under the plain
terms of the deeds.

In its recent proposed Counterclaim, raised six years into the litigation, Defendant “All
Saints’ expressed its desire to take all six of All Saints' properties.®® It has since disclaimed any
right or interest in al but two of the deeds. But Defendants still seek to pluck the historic church
and rectory out of the middle of those six properties. Defendants are entitled to none of the six
properties under neutral principles of Texas |aw applied to the face of those deeds.

1. 5001 Crestline

All of Block 14, Chamberlin Arlington Heights, First Filing, an Addition to the
City of Fort Worth, Tarrant County, Texas

The recorded deed for the historic sanctuary at 5001 Crestline recites an express trust for

€ While the Court has not signed the order granting leave for Defendant All Saints to file its Original Counterclaim,
Plaintiffs have included arguments to negate the claims and defenses in that proposed Original Counterclaim. In
doing so, Plaintiffs do not suggest that Defendant All Saints’ proposed Original Counterclaim has been filed or
served, that any timetables have been triggered by filing or service, or that Defendant All Saints has any pleading on
file to support its claims or defenses. As of the time of thisfiling, it does not.
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the Protestant Episcopal Church onits face.

That 1947 deed conveyed legal title to “Charles Avery Mason, as Bishop of the
Protestant Episcopal Church, for the Diocese of Dallas, in the State of Texas, [and] his
successors in office and assigns.”® It conveyed equitable title to The Episcopal Church, noting:

This Conveyance, however, isin trust for the use and benefit of the
Protestant Episcopa Church, within the territorial limits of what is
now known as the said Diocese of Dallas, in the State of Texas,
and for this purpose the said CHARLES AVERY MASON, as
aforesaid, and his successors in office, shall hold, use, improve,
manage and control the above described property in such manner

as to him or them, may seem best for the interest of said Church
within said Diocese. . . .%

The trust was created for consideration of $5,000 and is thus contractua and
irrevocable.®® Even if it were revocable, however, it has not been revoked. Only the settlors of a
trust have the power to revoke it.** Here, the deed makes clear that John P. King and J. Roby
Penn—not Defendants—settled this trust.®® Since they have not revoked it, the property remains
in trust for “the Protestant Episcopal Church, within the territorial limits of what [was in 1947]
known as the said Diocese of Dallas.”®

Defendants have made clear that they are not part of the Protestant Episcopal Church,
have no relation to the Protestant Episcopal Church, and are in fact adverse to the Protestant
Episcopal Church.®” Plaintiffs have confirmed the same.

The 1984 declaratory judgment did not destroy this trust in favor of the Church. Asthe

Texas Supreme Court noted, the 1984 judgment transferred only legal title to property that had

6 JA02523, Warranty Deed (May 8, 1947).
62 JA02524, id.
3 chellberg, 459 S.W.2d at 470.
6 See Tex. Prop. Code § 112.051.
22 JA023523-25, Warranty Deed (May 8, 1947).
Id.
67 JA02710, Dep. of Def. All Saints at 78:9-12; see also JA02704, id. at 54:7-10 (“We do not consider ourselves to
be members of The Episcopal Church in the United States. What -- whatever name it uses, TEC, ECUSA, whatever,
we do not consider ourselves to be members of that body.”).
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been held by a bishop as trustee.®® As amatter of law, such atransfer of legal title did not divest
The Episcopal Church of its equitable interest.*®
Indeed, the deed itself confirms that, in granting equitable title to The Episcopa Church,

the grantors did not intend the property to depart from The Episcopal Church in the event of a
controversy concerning the local bishop:

[I]n the event of . . . resignation, suspension, deposition or removal

from office for any cause of any Bishop in whom . . . be vested the

titte to the above described premises, as trustee under this

instrument, then, and in that event, the senior [Presiding] Bishop of

the Protestant Episcopal Church in the United States of America

shall be held and deemed to be, for the purpose of sustaining and

perpetuating the trust, the successor in office of said Bishop, until
vacancy shall have been regularly filled.

Additionally, under All Saints' bylaws, the property is held in trust for the Church.”

Thus, 5001 Crestline is held in an express, irrevocable trust in favor of The Episcopal
Church. The Corporation of the Episcopal Diocese of Fort Worth serves merely as trustee.
When, as here, a trustee and beneficiary of a trust become adverse, Texas civil courts may
remove and replace the trustee.”* If Defendant Corporation is found to be trustee of Plaintiff the
Protestant Episcopal Church’s trust, the Court should remove Defendant and name Plaintiff All

Saints as the trustee of that trust for The Episcopal Church.

% Episcopal Diocese, 422 S.W.3d at 648 (“The 1984 judgment vested legal title of the transferred property in the
Fort Worth Corporation . . . .").

% See Binford v. Snyder, 189 S.W.2d 471, 473 (Tex. 1945) (noting that, “[w]herever property, real or personal,
which is aready impressed with or subject to atrust of any kind, . . . is conveyed or transferred by the trustee, . . .
the transferee “ holds the property subject to the same trust which before existed”); see also Maple Mortg., Inc. v.
Chase Home Mortg. Corp., 81 F.3d 592, 597 (5th Cir. 1996) (explaining that, under Texas law, a person who holds
only legal title can