N THE CHANCERY COURT OF DAVIDSON COUNTY, TENNESSEE
TWENTIETH JUDICIAL DISTYRICT, PARY i}

THE CONVENTION OF THE PROTESTANT

1y
EPISCOPAL CHURCH IN THE DIOCESE /J\ Zin
OF TENNESSEE dfbfa THE DIOCESE OF TENNESSEE, T e
a Tennessee Corporation and THE RIGHT REVEREND :
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“Thiz lawsuit asks the Court to declore that the Plaintiff, The Conventioh of the Protestant

4,

"), is the ownar
of a parish churel's real groperty, & claim vigorously disputed by the Defendant disassociating parish

Episcopal Church in the Diocese of Tennessee, d/bfa The Diocese of Tennessee {"Divcess
church, *The Rectay, Wardens and Vestrymen of 5t. Andrew’s Parish™ {St. Andrew”). On Apiil 5, 2010,
the Court orally granted the Plaintiff’s motion for surnmary judgment after extensive briefing snid oral
arguments by both parties; it is not necessary to reiterate all of the information flled n this matter. For

purposes of this motion, the Court finds that the issue is a question of law, with no genuine issue of
material fact which would necessitate a trial.
El GS OF EACT
The Court finds the following facts to be undisputed and pertinent to the disposition of the
maotion for summary judgment:

The Protestant Episcopal Church in the United States of America is a hierarchical religious body

in structure and governance, corposed of essentially three tiers, each being baund by the decisions of
1
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the higher tier, with the General Convention of the Protestant Eplscopal Church exercising ultimata
avthority.  The Plaintiff, The Convention of the Protestant Eplscops! Church in the  Diocese of
Tennessee, dfbfs, The Diocese of Tennessee, oparstes at the second level and the Defendant, St
Andraw's, is found at the third tier which 15 composed of the individual churches, parishes and missions.

The Diovese has its own Constitution and Canons that supplement, and must not be inconsistent
with, the Church’s Constitution and Csnons.  Article Il of the Constitution of the Diotese provides that

the Diocese has acceded to and adopted the Constitution of the Protestant Episcopal Church in the

. United States of America. The Diocesan Constitution, adopted by the General Convention in 1789 has

been revised throvghout the years, with a copy of the 2003 Constitution attached te the verified
complaint,
‘The Episcopal Church Canan 1,6 (2), adopted in 1868, provides as follows:

It shail not be lawful for any Vestry, Trustees, or other bady authorized by laws
of any State or Territory to hold property for any Diocese, Parish or
Congregation, to encumber or alienate any dedicated or consecrated Church
of Chapel, or any Church or Chapel which has been used solely for Divine
Service, belonging to the Parish or Congregation which they represent,
without the previous consent of the Bishop, acting with the advice and
consent of the Standing Corntmittee of the Dictesa.

This Canon has remained essentlally unchanged since 1868.
The Episcopal Church Canon 1.7, Section 3, [Canon 71 OF Business Methods in Church Affairs]

was adopted in 1940 and provides as follows:

No Vesiry, Trustee, ar othar Body, authorized by Civil or Canon law vo hald,

manage, or administer real property for any Parish, Mission, Congregation, or

Ingtitution, shall encumber or alienate the same or any part thereof without

the written consent of the Bishop and Standing Cominitiee of the Diocese of

which the Parish, Mission, Congregation, or Institution Is a part, except under

such regulations as may be preserdbed by Canon of the Diocese.

This Canon has not materially changed since its adoption in 1940,

¥0°d gL 010z 0L Aey £2L5-098-519:%E] HILSYH GNY N¥37D




The Episcopal Church Canon 1.7, Section 4, [Canan 7: Of Busingss Methods in Cheirch Affoirs) was
sdopted in 1979 and provides a5 follows:

All real and personal property held by or for the benefit of any Parish, Mission
or Congregation is held in trust for this Chureh and the Dlncess thereof in
which such Parish, Misston or Congregation is located. The existence of this
trust, however, shall in no way limit the power and authority of the Payish,
Mission ar Congregation otherwise existing over such property so long as the
particular Parish, Mission ar Congregation remains a part of, and subject to,
this Church and its Canstitution and Canans.
This Canon has not materially changed stace Tts adoption fn 19749,

The Episcopal Church Canon 1.7, Section 5 [Canon 7: Of Business Methods in CThurch Affairs)
provides as follows;

The several Gipeeses may, at their election, further confirm the trust declared
under the foregoing Section 4 by approprate action, but no such action shalj
be necessary for the existence and validity of the trust.

In 1857, the Chaek family sold the real property located ar 3700 Woodmont Boulevard,
Nashville, Tennessee, and the subject of this motian, for $50,000 to the Wardens and Vestrymen of the
Chiurch of the Advent, which, in 1968, conveyed tha title and autstandlng indebtedness to the Diocese
by warranty deed.

The Defendant St. Andrew’s parish was created as & mission by the Diocese in 1889 and granted
permission by the Ditcese to organize as 8 parizh in the Diocese In 1960. When the mission
cangregation applied far membership in the Diocese In 1960, the members of the mission eeecuted
Articles of Association and acknowledged in writing that they would “accede to the constitution, canons,
docirine, discipline and worship of the Episcapal Church in the Diocess of Tennessee.”

The Diotese's Canon 17 [New Parishes] Section 1 contalns the wording for the Articles of
Aszociation and states, in pertinent part, as follows:

{2} The Parish acknowledges and accedes io the Copstitution, Canuns,

Doctrine, Discipline and Worship of the Protestant Episcopal Church in the
Digcase of Tenmessas. '
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(6) The title to all real estate now owned or hereafter acquired by this Parish
shall be vested as requiced by Canon 10J0F Rea) Estate and Gther Froperiy].
{7} All real estate now owned or hereafter acquired by this Parish, title to
which is vested in any manner as aforesaid, shall be held, sold, transferred,
alienated, conveyed, mortgaged or encumbered, in whole or in part, only in
conformity with the Constitution, Canons, Doctring, Discipline and Worship of
The Protestant Episcopal Church in the Diocese of Tennesses,

The Articles of Association of St. Andrew’s Parish, Nashville contained these provisions with a
slightly different wording In paragraph {6), stating

[6) The title 1o all real estate now owned or hereafter acquired by this Parish
ghall be vested in {a) the Convention of the Protestant Episcopal church in the
Diocese of Tennessee, in trust for this Parish; or (b} the Rector, Wardens and
Vestrymen of this Parish or [¢} Trustees and their successors in trust for this
Parish; or (d) a religious or general welfare corperation organized under the
laws of the State of Tennessee.

The language in paragraph & of St, Andrews’ Anticles of Assocation did not follow the requirements of
Canon 10 [Of Rea! Fstate ond Other Property] of the Diocese of Tennessee. Canon 10, Section 3, How

Title To Reol Property Sholl Be Vestad, states as follows:

{a} After the adoption of this Cancn, title to all real property thersafter
acguired shall ba taken and vested as follows:

{1) If title is to be held by the Diovese, it shall be conveyed and held in
the name of “The Convention of The Protestant Episcopal Church in
the Dioteze of Tennesses, a cotparation.”

(2) If title is to be held by an Parish, or by any Diganization or Institution,
which is incorporated under the laws of this state, then title shall be
conveyed to & in its corporate capacity, but with these words added,
“tn be held subject to the Charter, Constitition and Canons of The
Convention of The Protestant Episcopal Church in the Diorese of
Tennessee, 3 corporation.”

(3} #F title is to be held by a Parish, or by any Organization or Institution,
which is not incorporated, then title by deed shall be conveyed to “The
Rector, Wardens and Vestry of to he held subject to-the
Charter, Constitution and Canons of The Convintiun of The Protestant
Episcopal Church in the Diocese of Tennessee, for the use and benefit
of the Parish.”

The Tanguage in the warrgnty deed from the Diocese to 5t Andrews does not contain any of thess

provisions. However, Canon 10, Section 1 [Of The Use Of Property] also states:
1 .
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All praperty of every king and character, whether held by the Convention, or
by a Parlsh or Mission, or by an Organization ar Institution of this Diocese, and
vegardiess of the manner in which tide is vested, 15 held in tust 1o be used for
the glory of God and the spread of His kingdom, according the Constitutions
and Canons, and Doctring, Discipline and Worship of the Pratestant Episcopal
Church in the United 5tates of America and of this Diocese, and for the
purposes and programs of said Church and Diccese.

Canon 10, Section 7 provides
if any property, real or personal, such as is refizrred to in Section 1 [see abave]
of this Canon be abandoned, or if it be devoted to uses not sanctioned by the
Bishop s, being in conformity with, the Constitytion gnd Cygpong_and. the
Doctrine, Distipling, and Worship of the Protestant Eplscopal church in the
Unites State of America or of this Dioeese, and their purposes and programs, it
shall be the duty of the Bishop, and of The Bishop and Council, to take
possession of title to said property, te be heid in trust by the convention for
such praoper use,

{emphasis added).

tn April, 1968, the parish incorporated as “The Rector, Wardens and Vestrymen of St. Andrew’s
Parish,” At the time of incorporation, the parish incorporators again acknowledged and acceded in
writing to the “canstitution, tanons, doctrine, discipline and worship of the Epfstopal Church v the
Diocese of Tennessee” Thereafter, St. Andrew’s parish was made a constituent part of The Episcopal
Church and the Diocese of Tennessee,

in November, 1966, the Diocese, through fts Bishop ot that time, executed a warranty deed,
conveying title in the real property to “Yhe Rector, Wardens and Vestrymen of St Andrew’s Parish.”

In January, 1978, St. Andrews amended its corporate charter 1o delete the provision which
statesd “This corporation acknowledges and accedes to the canstitution, canens, doctrines and worship
of the Episcopal church int the Diocese of Tennessee.”

On Qctober 26, 2006, St Andrew’s Rector, James M. Guill, wrote the Bishop for the Diocese a
letter, stating that the Vestry of St. Andrew’s had “unanimously resolved o join the Qiocese of Quincy
[itinois]" effective November 1, 2006, The resolution states, in part, that the 2003 General Convention
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of The Episcopal Chureh (TEC) created a schism by electing a man to the episcopacy whose teachings
and I'riést:}le are contrary to the Holy Scripture and Traditions of the Church, that the General
Convention did not repent of ity schismatic relations, and that i:he 7006 General Convention elected a
persan not quat‘rﬁe& to he bishop. The document reflects 5t, Andrew's decision o disassociate and 1o
separate itseff from The Episcopal Church and the Diocess.

Conclpsions of law

Having tonsidered these facts, tha Court concludss a5 a matter of law that Yhe real praperty and
improvements located at 3700 Woodmont Boulavard, Nashville, Tennessee and the assorfated personal
property are imprassed with a trust in favor of the Diotese of Mashville.

The Court’s reasoning 1s as follows:

When propetty disputes can be resolved without entanglement in religious docirine, "felivil
courts have the general authority ta resalve the guestion of church property ownership.” Japes v. Wolf,
443 1.5, 595, 602, D9 5. Ct. 3020, 3024-25, 61 LEd.2d 775} (1979). The State has a legitimate interast in
the peaceful resolution of property disputes and In providing a civil forurn where the ownership and
control of church property can be determined. id. Like the issue In 5¢. Andrew's Anglican Catholic
Church v. Benemmann, No. 03ADL-GLOSCHU{ILY2, 1991 WL 208871 {Tenn. Ct. App. Oclober 23, 1991},
the prirmsry issue is a dispute over the ownership of Church property to be resolved sccording 1o
Tepnesses statutory law.

The Defendant, St. Andrew’s Parish, contends that the controversy can be resolved by applying
neutral principles of law™ by a secwar court, therefore allowing state courts to resolve property
disputes in which hierarchica! church organizations are invalved, Jopes, 443 LS. at 602, 59 5. Ck at 3025
{States may adopt neutral principles of law In purely secular terms, avoiding decisions conceming

religious doctrinal issttes). Tennessee courts adopted the “neutral principles of law” docitine many
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years ago. Falrmount Presbyterian Church v. Preshytery of Holston, 531 $.W.2d 301, 386 {Tenn. Ct. App.

1975). The Tennessee Court of Appeals explained this doctrine in Benemann, supro:

Historically, Tennessee courts have not interfered with the intemal
adwinistration of religious associations. Courts have furisdiction to adjudge
egcieslastical lsstes only as a mera incident to the resolution of some property
right. Therefore, the witical guestion s whether this is an ecclesiastical or
nroperty dispute.

To determine who owns the church property in question, this Court
must determine which party constitutes the "true congregation™ of St.
Andrew's . , . Howewver, such a resolution would require a <ivil court 10 pass

" upon guestions of ecclestastical government.. . . in accordance with the canon
laws and constitutiop . . . the resolution of such issbes requires a gieater
knowledge of the [Protestant Episcopal] Constitution and canon laws than this
Court passesses or has been mferred to in the recoed . ., A oivil court must
defer to resolution of such doctrinal isstes by the autharitative ecclesiastical
body.
Benentann, 1991 WL 209871 at *4 (citations ornitted),

If this Court is to determine who owns the church property 1o guestion, both the real and
parstnal property located at 3700 Woodmont Boulevard, an examindfion of the warranty deed using
neutral principles of law ks required.  Such an exarnination reveals that the property was comveyed 10
“The Rector, Wartens and Vestrymen of St. Andrew’s Parish, a Tennessee Corporation.” Te ascertain
the owner{s) of the Corporation, the court examines the Anides of incorporation, which reflects that
the original imcorporators who executed the Charter of Incorporation were Edwin L. Canley, W. R, Baker,
H.L., Weatherby, Jr., Walter Stllivan and Lewis B. Hollabszugh, all of whom acknowledged and acceded in
writing o the constitution, canons, dectrine, discipline and warship of the Episcopal Church in the
Docese of Tennessae, a provision which is set out in the Charter of Incorporation.

MNext, the Court examines the constitution and canons of the Diocese which have been
submitted {n support of its daim of ownership. St Andrew’s Parish voluntarily sought to associste with

the Dipcese in 1960, six years before the Incorporators met. The associating members of 5. Andrew’s
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mission acknowledged and acceded to the Diocese’s constitution and canons, which inchuded Canon 17
set aut abeve.

The Court also examines Canon 10 which states that all property of every kind and character,
held by the by a Parish of this Diocese, and regardless of the manner i which titte s vasted, is held in
trust to be used for the glory of God and the spread of His kingdom, according the Constitutions and
Canons, and Doctring, Discipling and Worship of the Protestant Episcopal Church in the United States of
America and of this Diocese, and for the purposes and programs of said Church and Diocese. The
Defendants contend that the Diocese’s Caton 10 does not apply to them because the Ariiches of
Association did not replicate the wording that they were instructed to follow as set out in Canon 17,
Section 1 {6} which states “The title to all real estate now owned or hereafter acquired by this Parish
shall he vested as required by Canon 10.7

Further, they contend that they are not bound by Discese’s Cananr 10 because the warranty
deed did not include the specific language that Diocese’s Canon 10, Section 3 required, that is, that the
property “he held subject to the Charter, Constitution and Canons of The Convention of The Protestent
Episcopal church in the Diocese of Tennesses, a corparation.” However, “The Rector, Waridens and
Vestrymen of St. Andrew's Patish, a Tennessee Corporation” ackrowledged and accaded to all of the
Canons of The General Convention of The Protestant Episcopal Church, including Trtlg I, Canom 7, Section

5 which states that

The saveral Diocesas may, at their election, further confinm the trust declared
under the foregoing Section 4 by appropriate action, but ne such action shall
be netessary for the existence and validity of the trust.

Section 4 states

All real and personal property held by or fur the benefit of any Parish, Mission

or Congregation is held in trust for this Church and the Diocese thereof in

which such Parish, Misslan or Congregation Is located. The existence of this

trust, however, shall in no way limit the power and authority of the Parish,

Misslon ar Congregation otherwise existing over such property so long as the
5

oL'd gyigl 0LBZ 0L ey ZTLG-29B8-G19:%8d HILSYW aHY XH373




The original incorporators of “The Kector; Wardens and Vestrymen of 5t Andrew’s Parish, @ Tennesses

Vo —— e — itk =

particilar Parish, Mission or Congregation remains a part of, and subject to,
this church: and its Constitution and Canens.

Corporation,” established the Corporation for the purpose of

Diocese that they ng longer will adhere to the Diocese’s vonstitution and canons.  They rgject the
speeific and affirmative acknowledgement and accession of the founding members to the Constitution
and Canons of the Eplscopal Church and the Diocese. These disasspciating members claim that the
founding members, in their Articles of Association, specifically omitted langaage that required the parish
to adhere 10 theAd ictates of Canon 10, that is, that property be held “subject to the Charter, Constitution

and Canons of the Convention of the Pictestant Episcapal church i the Diocesa of Tennessee.”

Promoting the cause of religion and piety, establishing order, and seuring the
advantages of the ministry and ordinances of the Church; and of supporting
public worship, of building and mainteining churches, rectories, schools,
hospitals, chapels, and other such religious, educational, or benevolent
institutions as may be necessary or proper to the werk of the etclesiastical
bodias, and of maintalning missionary undertakings.

This corporation acknowledges and accedes to the constitution, catyons,
doctrine, dlscipline, and worship of the Episcopal Church in the Diocese of
TennEsEee.

Specific members of its congregation, induding the Rector, have indicated to the Bishop of the

The First Amendment proscribes the establishment of religion. US. Const. Amend. L First

Amendment valuas

LLd

are plainly jeapardized when chorch property litigation is mate to turn on the
reselution by civil courts of controversies over religlous doctrine and practice.
I eivil courts undertake o resolve stich controversies in order to adjudicate
the property dispute, the hazards are ever present of inhibiting the fres
development of religious doctrine and of implicating secular interests in
matters of purely ecclesiastical concern. , . . [Tthe Amendment therefore
commands civil courts to decide church property disputes without resolving
underlying controversies over religious doctrine. Hence, States, refligious
organizations, and individuals must structure relationships involving church
property so as notto require the civil courts to resolve etclesiasticsl questions,
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Falrmount Preshyterion Church, Ine, 531 S.W.2d at 305, Further, the United States Supreme Court has

instructed the state civil coarts that
Tha neutral-principles methed . . |, requires a civil gourt to examine certain
religious dacuments, such as a church constitution, for language of trust in
favar of the general chureh. In undertaking such an examination, a cvll court
must take special care to scrutinize the document In purely secutar terms, and
not to rely on religious precepts in determining whether the docement
indicates thet the parties have intended to creste a trust, In addition, there
miay be tases where the deed, the corporate charter, or the constitution of the
genery) church incarporates religious concepts in the provisions relating to the
ownership of property. If in stuch a case the interpretation of the instruments
gf ownershig would require the civil court 1o resolve a refigious controversy,
then the coart roust defer o the resolulion of the doctrinal issue by the
authoritative ecclesiagtical bady.

Jones v, Wolf, 443 11,5, at 604, 98 5, Ct. at 3026,

in the present case, an examination of the deed, the Articles of Incorporation, the Arlicles of
Association and the Constitution and Canans of The Epistapal Charch and the Diprese reveals & trust
imposed upon the property for the benefit of the Diocese and The Episcopal Church. Any further
declaration would require the Court to resolve a religlous contraversy, which is forbidden by the First
Amendment,

While the disassociating individuals have an unguestioned right to formn another volurtary
religious association and to organize the governance of a new congregation in whatever way they deem
appropriaie, they no longer acceds Yo the Constitution and Canons of The Eplscopal Church and the
Diccese and accordingty, they are not entitled to claim any ownership interest to any property held in
trust for the Diocese by “The Rector, Wardens and Vestrymen of St Andrew’s Parish, a Tennessee
Corporation.”

it is, therefore, Ordered, Adjudged and Decreed as follows:

The Mlaintif's motion for Summary Judgment s GRANTED. The Couxt declares that the real

property, the improvements thereon and the persopalty associated with the real properiy lecated at

b 4]
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3700 Woodmant Boulevard, Nashiville, Tennessee is impressed with a trust in favu;’ of the Diocese and
The Episcopal Church, which shall bave the sole right to occupy, possess and use the propetty in
accordance with the Constitutions and Canons of The Episcopal Church and the Diocese, and as such,
the Diocese is entitied to Immediste possessian of the Woodmont Property. Further, as a result of the
trust in favor of the Diocese and The Episcopal Church, those individuals, including the Rettor of St.
Andrew’s Parish, who have disassodated from or have indicated an intention to disassociate from thy
Diocese shalt be enjoined fror claiming any ownership interest to the real properly lncated at 3700
Woodmant Boulevard and any associeted personaity lotated in St. Andrew’s Farish Chuich, or upon the
real properity where the Church building is Incated and/or s environs. The acts of any disassociating
individuals who attended St. Andrew’s Parish do not affiect the validity or the existence of the brust
estabtished when the original Incorporators of “The Rector, Wardens and Vestrymen of St. Andraw’s
Parish, 2 Tennessee Corporation” acceded to the Constitution and Canons of The Episcapal Church and
the Diocese. The trust remains a viable entity unaffected by the actions of disassociating individuals.
The Defeﬁdant shall provide an accounting to the Diocese for all property located on or assoclated with

the Woodmant property,

Costs of this cause are assessed ggainst the Defendant, for which execution nyay issue i

pecessary. =
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cc: J. Richard Lodge %
Anthany [. McFarand v
Fandy M. Warren
BASS, BERRY & SiMS, PLC

150 Third Avenue South, Suite 2860
Nashville, Tn 37201

Blakeley D. Matthews
Ben M. Rose
1. Matthew Blackburn
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CORNELIUS & COLLINS, LLP
Suite 1500, Nashville City Center
P.0. Box 190589%

Nashille, Tn 37219

12

#1°d PRiGL 0102 OL 4B LEL5-cH98-518 8 YILSYW aNY Y3




