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1 Mr. Nelson and Ms. Wells are, procedurally, the real parties in
interest. Rule 12 stipulates that the respondents to a motion to show authority are
the counsel whose authority is challenged. Tex. R. Civ. P. 12. Mr. Nelson and Ms.
Wells contend that they represent the Diocese and the Corporation who bring this
original proceeding in which the Diocese and the Corporation argue that they have
no such authority. ‘
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Relators the Diocesan Majority file this motion and ask the Court
to stay the underlying trial court proceedings pending resolution of
their petition for writ of mandamus, which is filed contemporaneously

herewith. The Diocesan Majority would respectfully show:

I. INTRODUCTION AND PROCEDURAL BACKGROUND

As detailed more fully in the petition for Writ of mandamus,? the
| “Episcopal Diocese of Fort Worth” is organized under Texas law as the
Corporation (a non-profit corporation) and the Diocese (an
unincorporated assdciation). Individual Relators are the trustees of the
Corporation and the Bishop and Treasurer of the Diocese. In the
underlying case, the Relators (the Diocesan Majoritjr) have been sued
by TEC and two other plaintiffs (“the Diocesan Minority”) who purport
to bring suit in the names of the Corporation and Diocese that the
Individual Relators serve.
The Diocesan Majority filed a motion under Rule 12 of the Texas
- Rules of Civﬂ Procedure, challenging the authoﬁty of the Diocesan
Minority’s attorneys to prosecuté suit on behalf of the Diocese -or the
Corporation. Rule 12 required the Diocesan Mnority’s attorneys to

show sufficient authority to prosecute or defend the suit in the name of

2 The contents of the petition for writ of mandamus are incorporated
herein by reference.
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the Corporation and the Diocese, absent which the trial court was
required to ban them from appearing and strike the pleading.® The
trial court effectively denied the Rule 12 motion—j:he Episcopal Diocese
of Fort Worth is still purportedly on bofh sides of the case.

Unless the underlying proceedings are stayed pending resolution
of the Diocesan Majority’s mandamus, therefore; the Diocesan Minority
will continue to prosecute their claims with the appearance of the
imprimatur of the Corporation and the Diocese. A stay is thus
necessary to preserve the question this Court is called upon to answer:
which persons are the duly elected representatives of the Corporation

and the unincorporated association that is the Diocese?

| B COMPLIANCE WITH TEX. R. APP. P. 52.Ib(a)
On October 12, 2009, the Diocesan Majority notified the Real

Parties in Interest, via certified nr_la’il, return receipt requested, that
they would request temporary relief pending a ruling on their petition

for writ of mandamus.

8 Tex. R. Civ. P. 12 (“A party in a suit or proceeding pending in a court
of this state may, by sworn written motion stating that he believes the suit or
proceeding is being prosecuted or defended without authority, cause the attorney to
be cited to appear before the court and show his authority to act. . . . At the hearing
on the motion, the burden of proof shall be upon the challenged attorney to show
sufficient authority to prosecute or defend the suit on behalf of the other party.
Upon his failure to show such authority, the court shall refuse to permit the
attorney to appear in the cause, and shall strike the pleadings if no person who is
authorized to prosecute or defend appears.”).

-2- . /.
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writ of mandamus). Absent a stay, the Diocesan Majority will have lost
their rights under Rule 12.4 |
AMoreover, allowing the underlying proceedings fo continue while
mandamus is pending would be a waste of judicial resources. The
Diocesan Majority has We]l-founded’arguments for why the Diocesan
Minorify has no authority to engage attorneys to prosecute suit in the
name of the Corporatioh and the Diocese. Should this Court or the
| Supreme Court of Texas agree with the Diocesan Majority (and they
should), the Plaintiffs’ attorneys must be refused permission to appear .
and their pleadings in the name of the Corporatioﬁ and the Diocese
must be stricken. See Tex. R‘. Civ. P. v12. Any and all proceedings in
the interifn on those pleadings should be a nullity. Thus, the Diocesan
Majority. should not be requireci to defend the underlying suit while
appellate review continues regarding whether it was filed in fictitious

names by persons with no authority to file them.

v. CONCLUSION AND PRAYER

If “Exxon Corporation” filed suit against Exxon Corporation,. the
underlying proceedings would presumably be stayed to sort out who,

exactly, are the duly elected representatives of the corporation able to

4 See Petition for Writ of Mandamus at § III.B.1 (explaining the
purposes behind Rule 12).
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authorize and prosecute suit in its name. The same result should
obtain here.

Relators the Diocesan Majority therehfore respectfully request
that the Court order all proceedings in the trial court stayed during the
pendency of their mandamus, and grant all such further relief, at law

or in equity, to which they may be entitled.
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Respectfully submitted,

ANDREWS KURTH LLP

By:

e

Scotf A. Brister

State Bar No. 00000024

111 Congress Ave., Suite 1700
Austin, Texas 78701

Phone: 512.320.9200

Fax: 512.320.9292
scottbrister@andrewskurth.com

Kendall M. Gray

State Bar No. 00790782
ANDREWS KURTH LLP
600 Travis, Suite 4200
Houston, Texas 77002
Phone: 713.220.4200
Fax: 713.220.4285

~ kendallgray@andrewskurth.com

J. Shelby Sharpe

State Bar No. 18523000
SHARPE TILLMAN & MELTON
6100 Western Place, Suite 1000
Fort Worth, Texas 76107
Phone: 817.338.4900 .

Fax: 817.332.6818
utlawman@aol.com
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CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the foregoing
document were served on all counsel of record by hand delivery or
FedEx as indicated below on this 13th day of November, 2009, as
follows: '

Jonathan D.F. Nelson (via hand delivery)’
-Jonathan D.F. Nelson, P.C.

1400 W. Abrams Street

Arlington, Texas 76013-1705

Kathleen Wells (via hand delivery)

Taylor, Olson, Adkins, Sralla & Elam L.L.P.
6000 Western Place, Suite 200

Fort Worth, Texas 76185-0174

Sandra Liser (via hand delivery)
Naman, Howell, Smith & Lee, L.L.P.
100 E. 15th Street, Suite 320

Fort Worth, Texas 76102

(Counsel for The Episcopal Church))

David Booth Beers (via FedEx)
Heather H. Anderson
Goodwin Procter, LLLP
901 New York Avenue, N.-W.
> Washington, D.C. 20001
(Counsel for The Episcopal Church)

5 Mr. Nelson and Ms. Wells are, procedurally, the real parties in
interest. Rule 12 stipulates that the respondents to a motion to show authority are
the counsel whose authority is challenged. Tex. R. Civ. P. 12. Mr. Nelson and Ms.
Wells contend that they represent the Diocese and the Corporation who bring this
original proceeding in which the Diocese and the Corporation argue that they have
no such authority. :

HOU:2971796.1



HOU:2971796.1

The Honorable John P. Chupp (vie hand delivery)
Judge, 141st District Court

Family Law Center

200 East Weatherford Street, 4th Floor .

Fort Worth, Texas 76196-0230

(Respondent)

Kerdall M. Gray 6 '



